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Court of Appeals of the District of Columbia 


No. 4692. 

1 

Emma F. Carroll, Appellant, 

vs. 

Harry S. Elkins. 


a Supreme Court of the District of Columbi 

Equity. No. 46142. 

Harry S. Elkins, Plaintiff, 
vs. 

Emma F. Carroll, alias Emma S. Carroll, Wilmer J. Wal¬ 
ler, Walter A. Brown, H. C. Biscoe, and W. H. PRitchie, 
Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of| the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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EMMA F. CARROLL VS. HARRY S. ELKINS. 


1 Judgment Creditors’ Bill. 

Filed September 29, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 46142. 

Harry S. Elkins, Plaintiff, 


vs. 

Emma F. Carroll, alias Emma S. Carroll, Wilmer J. Wal¬ 
ler, Walter A. Brown, H. C. Biscoe, and W. H. Ritchie, 

Defendants. 

The bill of complaint of Harry S. Elkins respectfully 
showeth unto this Honorable Court facts as follows: 

1. That he is a citizen of the United States, a resident of 
the District of Columbia and files this bill in his own right. 

2. That Emma F. Carroll is a citizen of the United States, 
a resident of the District of Columbia and is sued in her 
own right. 

3. That Wilmer J. Waller, Walter A. Brown. II. C. Bis¬ 
coe and W. H. Ritchie are citizens of the United States, 
residents of the District of Columbia and are sued as trus¬ 
tees named in certain deeds of trusts securing the indebted¬ 
ness of the defendant, Emma F. Carroll, said deeds of trusts 
being to real estate situate in the District of Columbia and 
hereinafter described. 

4. That on, ,to wit, the twenty-third day of June, A. D., 
1915, plaintiff did obtain a judgment against the defendant, 

Emma F. Carroll, in the Supreme Court of the Dis- 
2 trict of Columbia, said judgment being obtained in 
case numbered Law 57,964, and being entitled Harry 

S. Elkins, plaintiff, vs. R. M. Pettit, S. S. Carroll and Emma 
S. Carroll, defendants, said judgment being obtained in the 
sum of Eight Hundred ($S00.00) dollars with interest and 
costs; that the Emma S. Carroll named in the said proceed¬ 
ings is the same person as Emma F. Carroll who is one of 
the defendants in this cause: that on account of said judg¬ 
ment neither defendant, Emma F. Carroll, her co-defend- 
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ants nor anyone for her ?r them has paid any think thereon 
and the said judgment is now of record for thb sum of 
Eight hundred ($800.00) dollars, interest thereon from the 
twenty-fourth day of December, A. D., 1913, and epsts. 

5. That a writ of fieri facias issued out of this Honorable 
Court on the twenty-ninth day of September, A. D., 1926, 
directing the United States Marshal to seize sufficient prop¬ 
erty of the defendant, Emma F. Carroll, to satisfy plain¬ 
tiff’s judgment has been returned by the said United States 
Marshal for the District of Columbia, nulla bona. 

6. That the defendant is the owner or holder of the legal 
title of record to a piece or parcel of real estate in the said 
District of Columbia being more definitely described as fol- 
lows: 

44 Part of Lot four (4) in Square Two hundred and forty 
three (243), described as follows: Beginning for the same 
at the northwesterly corner of Lot three (3) in saicj Square, 
the same being Two hundred and twenty-five (225) feet 
from the Southwest corner of said square, and running 
thence Northerly along Vermont Avenue thirty-two (32) 
feet: thence at right angles to said Avenue in an jRasterly 
direction Seventy-six and fifty-eight one hundredth^ (76.58) 
feet to a lot owned by Truxell; thence Southwesterly on the 
West line of Truxell’s lot, and along the Wesit line of 
3 Hamilton’s lot to the line of Lot three (3); thence on 
the North line of the West half of Lot three (3) in a 
Westerly direction Eighty-three (83) feet ten (10) ijnches to 
the beginning.” 

7. That on the thirteenth dav o: 
the said defendant, Emma F. Cs 
and deliver a deed of trust to the said real estate described 
in the preceding paragraph to defendants, Wilmer |J. Wal¬ 
ler and Walter A. Brown as trustees to secure her indebted¬ 
ness to one Sarah Hoffermaier in the sum of Ten thousand 
($10,000.00) dollars and did further on the fourteenth day 
of September, A. D., 1926, make, execute and deliver an¬ 
other deed of trust to the same piece or parcel of t'eal es¬ 
tate heretofore described to defendants, H. C. Biscoc and 
W. H. Ritchie trustees to secure her indebtedness to one 
Martina M. Maher in the sum of Seven thousand seven hun¬ 
dred and ninety-seven dollars and one cent ($7,797.01) both 


September, A. D., 1926, 
rroll, did make, execute 
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of which deeds of trusts have been placed on record in the 
Recorder’s Office of the District of Columbia, being recorded 
on the sixteenth day of September, A. D., 1926. 

8. That it is necessary in order that this plaintiff may 
receive satisfaction of his judgment against the said de¬ 
fendant, Emma F. Carroll, that the rights of the respective 
parties and the priorities of their several liens be de¬ 
termined bv a decree of this Honorable Court and that this 
%> 

Honorable Court decree that the said property be sold and 
so much of the proceeds thereof as are necessary be ap¬ 
plied to the satisfaction of plaintiff’s judgment. And he 
has not a full, adequate and complete remedy at law. 

Wherefore, The premises considered, petitioner 
4 prays: 

1. That process issue out of this Honorable Court ad¬ 
dressed to the defendants and each of thorn, directing them 
to appear herein and answer tlie exigencies of this bill of 
complaint. 

2. That a decree be passed by this Honorable Court es¬ 
tablishing the! priority of plaintiff’s lien on that certain 
piece or parcel of real estate situate in the District of 
Columbia and definitely described in the bill of complaint 
and directing that the said piece or parcel of real estate be 
sold and so much of the proceeds thereof as are necessary 
be applied to the payment of plaintiff’s judgment against 
the defendant, Emma F. Carroll, alias Emma S. Carroll. 

8. For such other and further relief in the premises as to 
the Court may seem just and to Equity meet. 

; HARRY S. ELKINS. 

BRUCE L. CASTEEL, 

THOMAS O. KING, 

Attorneys for Plaintiff. 

District of Columbia, .<?.<?; 

Harry S. Elkins being first duly sworn upon his oath de¬ 
poses and says: that he has read the foregoing and annexed 
bill of complaint by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated of 
his own personal knowledge are true and those stated upon 
information and belief, he believes to be true. 

HARRY S. ELKINS. 
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5 Subscribed and sworn to before me this 

September, A. D., 1926. 


29 day of 


[notarial seal.] 


BRUCE L. CASTELL, 

Notary Public, D. C. 


Ansiver and Cross Bill. 
Filed October 30, 1926. 


For answer to tho bill herein filed, defendant Emma F. 
Carroll, says: 

1, 2 and 3. That she admits the truth of the allegations of 
paragraphs one, two and three. 

4. It is admitted that there purports to be a judjgment in 
Law cause 57,964, against Emma S. Carroll, (not Emma F. 
Carroll) but the defendant says that the same was and is 
null and void and of no effect, and nothing now is or ever 
has been due under said alleged judgment, for reasons here¬ 
inafter shown. 

5. It is admitted that on said alleged judgment tjiere was 
issued what purports to be a fieri facias, returne|d, as al¬ 
leged, but this defendant says that the whole proceeding 
was and is null and void and of no effect for reasons here¬ 
inafter shown. 

6 and 7. The truth of the allegations of paragraphs six 
and seven of the bill are admitted. 

8. This defendant denies that plaintiff has anj^ rights 
whatever against either her or the other defendants, and 
that as to the latter the absence of right is apparent on the 
face of the bill, in that the alleged judgment purports 
6 to be against Emma S. Carroll, while this defendant 
is Emma F. Carroll, and the property involved 
herein stands in her name, and not in the name of Emma S. 
Carroll, and she is not now known by the name of Emma S. 
Carroll, nor has she ever been so known nor has ^he ever 
traded or done business by that name nor signed thkt name 
as her signature. 
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Cross-bill. 

For further answer and cross bill, this defendant, Emma 
F. Carroll, respectfully shows: 

9. That her name is Emma F. Carroll, not Emma S. Car- 
roll, and that she has never been known as or by the name 
of Emmat S. Carroll, nor has she ever given or signed 
Emma S. Carroll as or for her name or signature. 

10. That said suit, Law No. 57964, purported to be 
against Emma S. Carroll, not Emma F. Carroll, but in fact 
was no suit at all against this defendant as she was not 
named or described at all in the body of the declaration, the 
name, “Emma S. Carroll,’’ appearing in the caption, which 
is no part of the declaration. That the suit purported to 
be on a promissory note of Emma F. Carroll, not limma S. 
Carroll, and there was no allegation in the pleadings that 
Emma S. Carroll and Emma F. Carroll were one and the 
same person, nor was there any evidence or proof in said 
cause to that effect. Said alleged judgment was entered 
as by default for want of sufficient plea and affidavit of de¬ 
fense. 

11. The note set forth in said particulars of demand as 
being the note of Emma F. Carroll could not support the 

declaration against Emma S. Carroll, but constituted 
7 a fatal variance therefrom. 

12. The name, Emma F. Carroll, on the note set 
forth in the particulars of demand in said law suit, de¬ 
scribed, defined and limited said instrument, and it there¬ 
fore was a matter of essential description and no other 
note could be admitted in support of the declaration, and 
it could not be admitted because it purported to have been 
made by a person other than the defendant, and the court 
was, therefore, without jurisdiction to enter a judgment. 

13. The note upon which said alleged judgment was 
entered was nqt filed in the cause as required, and without 
it the court was without jurisdiction to enter a judgment. 

14. The alleged note described by the particulars of de¬ 
mand in said Law cause Xo. 57964, Supreme Court of the 
District of Columbia, is and always has been a nullity and 
without legal effect in so far as this defendant is concerned 
because she now is and at the time she signed said alleged 
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note she was a married woman, the wife of S. |S. Carroll, 
and said alleged note was signed by her as ai matter of 
accommodation, and she was not in any manner interested 
in said alleged note nor the purpose for which i - : was made 
or given or the property upon which it is alleged to have 
been secured, and it did not in any way relate td any prop¬ 
erty belonging to her or in which she was interested, or to a 
contract by her, and she neither received nor was promised 
any consideration, remuneration or benefit whatsoever for 
signing said alleged note, and therefore said alleged note 
was and is null and void and of no effect as tojher under 
Section 1155 of the Code of Laws, District of Columbia. 

Wherefore, the premises considered, tliis defend- 
8 ant, Emma F. Carroll, respectfully prays: 

1. That the bill of complaint herein filed be dismissed. 

2. That plaintiff Harry S. Elkins be restrained and en¬ 
joined both pendente lite and permanently from enforcing 
or attempting to enforce against this defendant, sgid alleged 
judgment numbered 57964 in the Supreme Court <j)f the Dis¬ 
trict of Columbia, wherein Harry S. Elkins appcjars in the 
caption to be plaintiff and Emma S. Carroll defendant. 

3. That the court decree that said alleged judg|ment now 
is and always has been null, void and of no effect in so far 
as this defendant is concerned. 

4. That said alleged note upon which said alleged judg¬ 
ment purports to be based be decreed to be null, vbid and of 
no effect, and that it be cancelled in so far as this defendant 
is concerned. 

5. That the defendant be given such other and further 
relief as the case in its nature requires. 

EMMA F. CAR|ROLL. 

I 

District of Columbia, To wit: 

Emma F. Carroll being first duly sworn does onj oath de¬ 
pose and say that she is the person named as defendant in 
the above-entitled cause; that the matters and things 
therein stated are true, those things stated upon informa¬ 
tion and belief she believes to be true. i 

EMMA F. CARROLL. 
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9 Given under my hand and notarial seal this 29tli 
day of October, 1926 

[notarial seal.] RUTH D. De ATLEY, 

Notary Public, D. C. 

Answer of Wtimer J. Waller and Walter A. Brown, 

Trustees. 

Filed November 2, 1926. 

For answer to said bill of complaint these defendants 
say: 

1. For answer to paragraph one of said bill, these de¬ 
fendants say that thev have no knowledge or information 
as to the citizenship and residence of the plaintiff and, 
therefore, can neither admit nor deny the allegations in 
regard thereto. 

2. Thev admit the allegations of paragraph two of said 
bill. 

3. Thev admit the allegations of paragraph three of said 
bill. 

4. For answer to paragraph four, of said bill, these de¬ 
fendants say, on information and belief, that they admit 
that the plaintiff did obtain a judgment in the sum of 
$800.00, with interest and costs on the 23rd day of June, 
1915, against one Emma S. Carroll, in cause At Law No. 
57,964, and thev further admit that thev are now informed 
that said Emma S. Carroll is the same person as Emma F. 
Carroll who is named as a defendant to this bill, but thev 

denv that at the time of the execution and deliverv of the 
* * 

deed of trust mentioned in paragraph seven, of said 

10 bill, in which thev are named as trustees, thev had 
any knowledge or information, actual or constructive, 

that Emma F. Carroll, the grantor in said deed of trust to 
them was the same person as Emma S. Carroll against 
whom said judgment was rendered. They have no knowl¬ 
edge or information as to whether or not the said Emma S. 
Carroll or Emma F. Carroll or any other person for her 
has made any payment on account of said judgment and, 
therefore, can neither admit nor deny the allegations in 
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record thereto and thev demand strict 
ment is still an existing debt. 

5. Answering paragraph five, of said bill, the\j admit that 

a writ of fieri facias was issued on said judgment on the 
29th day of September, 1926, and that said writ has been 
returned by the United States Marshal ‘ 4 Nulla Bona”; they 
further say on information and belief, that thd return of 
“Nulla Bona” made on said writ was made by direction of 
the attorney for the plaintiff and on the same dajy that said 
writ was issued. j 

6. They admit the allegations of paragraph ^ix, of said 

bill, but thev allege further that the interest anil estate of 
the said Emma F. Carroll, the defendant, in the land and 
premises in said paragraph mentioned, is limited to an 
equity of redemption. j 

7. They admit the allegations of paragraph | seven, of 

said bill. . | 

8. Answering paragraph eight, of said bill, thebe defend¬ 
ants say that they are advised that the matter tjherein set 

forth are matters of law which it is not necessarb for them 

* 

to make answer to. j 

9. Further answering said bill of complaint these 
11 defendants say that they are informed ai|d believe 
and on such information and belief allege and aver 
that the defendant Emma F. Carroll traded or exchanged 
certain land and premises in the State of Virginia together 
with a certain amount of cash for the land and premises 
mentioned in said bill which were owned by one Wj Harman 
Pendleton and the same were duly conveyed to her by said 
Pendleton and wife by deed bearing date on the 13th day 
of September, 1926 and recorded among the Landl Records 
of the District of Columbia on the 16th day of September, 
1926; that simultaneously with the delivery of said deed of 
conveyance to her she, the said Emma F. Carroll executed 
and delivered her deed of trust to these defendants to se¬ 
cure an indebtedness in the sum of $10,000 due to one Sarah 
Hopfenmaier for money loaned and advanced tojlier and 
said deed of trust was duly recorded on the samb day as 
said deed of conveyance. That at the time of the convey- 
ance of the land and premises mentioned in said bill to the 
said Emma F. Carroll said land and premises were! subject 
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proof that said judg- 
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to two certain deeds of trust which had been given by prior 
owners of said land and premises to secure the payment of 
deferred purchase money; that, as these defendants are 
further informed and so allege the money realized from 
said loan so made by the said Sarah Hopfenmaier was used 
to pay off in full one of said purchase money trusts, in mak¬ 
ing a curtailment of the second purchase money trust, in 
removing incumbrances from the Virginia property which 
was conveyed as part payment for the property mentioned 
in said bill, and in payment for examinations of title, con- 
vevancing and other legal services in connection therewith; 

that they are advised that by reason of the purposes 
12 for which said money was used, as aforesaid, the said 
deed of trust to secure the said Sarah Hopfenmaier 
was the equivalent in law of a purchase money trust and 
as such is entitled to priority over the judgment held by the 
said plaintiff against the said defendant Emma S. or Emma 
F. Carroll. 

10. Further answering said bill these defendants say that 
prior to the execution and delivery of the deed of trust to 
them by the said defendant Emma F. Carroll, as aforesaid, 
and prior to the advancement or loan of any money to her 
by the said Sarah Hopfenmaier, as aforesaid, an examina¬ 
tion of title and search of the records for judgments against 
the said Emma F. Carroll was caused to be made bv one of 
the title companies of this District and said title company 
reported no judgment against the said Emma F. Carroll. 
That the Clerk of this Court is required by law to keep and 
maintain in his office a docket to be known as the “Judg¬ 
ment Docket,” in which shall be entered the titling of every 
cause and proceeding in which any judgment or decree may 
be entered with a minute of the dates and amounts thereof 
and said judgments and decrees are required to be indexed 
in the names of all the principals and sureties bound 
thereby. That an examination of said judgment index and 
docket disclosed no judgment against Emma F. Carroll but 
did disclose a judgment against one Emma S. Carroll and 
reference to tlie docket of the proceedings in which said 
judgment was entered disclosed that the action was brought 
and judgment entered against one Emma S. Carroll. That 
it became and was the duty of the plaintiff, if his judgment 
was against the defendant Emma F. Carroll to see that the 
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judgment was duly entered and indexed algainst her 
13 by iier proper name. That the said Sarajli Ilopfen- 
maier acted in entire good faith in the premises in 
the making of the loan aforesaid and by the neglect of his 
duty in the premises by the plaintiff to see that his said 
judgment was entered and indexed against the shid Emma 
F. Carroll by her proper name the said Sarah Hobfenmaier 
was misled and thev are advised that by reason of the neg- 
lect of his duty by the plaintiff, as aforesaid, the pen of the 
deed of trust to secure the said Sarah Hopfemrjaier is in 
all equity and good conscience entitled to priority over the 
lien of the judgment of the plaintiff. j 

Wherefore, having fully answered these defendants pray 
that thev mav be hence dismissed with their codts in this 
behalf sustained. | 

WILMER J. WALLER, 

trustee. 

WALTER A. BROWN, 

Ifrustee. 

SIIEEHY & SHEEHY, 1 

Attorneys for Above-named Trustees, Defendants. 


District of Columbia, To wit: 

We, Wilmer J. Waller and Walter A. Brown, do solemnly 
and severally swear that we have read the foregoing answer 
by us subscribed and know the contents thereof ancj that the 
facts therein stated on our own knowledge are true and 
those stated on information and belief we verily tjelieve to 
be true. 

WILMER J. WALLER. 
WALTER A. BRIOWN. 


Subscribed and sworn to before me this Second 
day of November, A. D., 1926. 

[notarial seal.] MILLARD S. YEATMAN, 

Notary Publici D. C. 

Motion to Strike Answer and Cross-bill. 

Filed November 9, 1926. 


Now comes the plaintiff, Harry S. Elkins, by I his at¬ 
torneys, Bruce L. Casteel and Thomas 0. King and moves 
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to two certain deeds of trust which had been given by prior 
owners of said land and premises to secure the payment of 
deferred purchase money: that, as these defendants are 
further informed and so allege the money realized from 
said loan so made by the said Sarah Hopfenmaier was used 
to pay off in full one of said purchase money trusts, in mak¬ 
ing a curtailment of the second purchase money trust, in 
removing incumbrances from the Virginia property which 
was conveyed as part payment for the property mentioned 
in said bill, and in payment for examinations of title, con¬ 
veyancing and other legal services in connection therewith; 

that they are advised that by reason of the purposes 
12 for which said money was used, as aforesaid, the said 
deed of trust to secure the said Sarah Hopfenmaier 
was the equivalent in law of a purchase money trust and 
as such is entitled to priority over the judgment held by the 
said plaintiff against the said defendant Emma S. or Emma 
F. Carroll. 

10. Further answering said bill these defendants sav that 
prior to the execution and delivery of the deed of trust to 
them by the said defendant Emma F. Carroll, as aforesaid, 
and prior to the advancement or loan of any money to her 
by the said Sarah Hopfenmaier, as aforesaid, an examina¬ 
tion of title and search of the records for judgments against 
the said Emma F. Carroll was caused to be made bv one of 
the title companies of this District and said title company 
reported no judgment against the said Emma F. Carroll. 
That the Clerk of this Court is required by law to keep and 
maintain in his office a docket to be known as the “Judg¬ 
ment Docket,” in which shall be entered the titling of every 
cause and proceeding in which any judgment or decree may 
be entered with a minute of the dates and amounts thereof 
and said judgments and decrees are required to be indexed 
in the names of all the principals and sureties bound 
thereby. That an examination of said judgment index and 
docket disclosed no judgment against Emma F. Carroll but 
did disclose a judgment against one Emma S. Carroll and 
reference to the docket of the proceedings in which said 
judgment was entered disclosed that the action was brought 
and judgment entered against one Emma S. Carroll. That 
it became and was the duty of the plaintiff, if his judgment 
was against the defendant Emma F. Carroll to see that the 
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judgment was duly entered and indexed against her 

13 by her proper name. That the said Sarah Hopfen- 
maier acted in entire good faith in the premises in 

the making of the loan aforesaid and by the neglect of his 
duty in the premises by the plaintiff to see thalt his said 
judgment was entered and indexed against the sjiid Emma 
F. Carroll by her proper name the said Sarah Ho^fenmaier 
was misled and they are advised that by reason Of the neg¬ 
lect of his duty by the plaintiff, as aforesaid, the lien of the 
deed of trust to secure the said Sarah Hopfennjaier is in 
all equity and good conscience entitled to priority over the 
lien of tiie judgment of the plaintiff. I 

Wherefore, having fully answered these defendants pray 
that they may be hence dismissed with their co^ts in this 
behalf sustained. 

WILMER J. WALL 
WALTER A. BROWN, 

' 7T/*?/ <?/\ee 

SHEEHY & SHEEHY, j 

Attorneys for Above-named Trustees, Defendants. 

District of Columbia, To wit: 

We, Wilmer J. Waller and Walter A. Brown, do jsolemnly 
and severally swear that we have read the foregoing answer 
by us subscribed and know the contents thereof anq that the 
facts therein stated on our own knowledge are |rue and 
those stated on information and belief we verily Relieve to 
be true. | 

WILMER J. WALLER. 
WALTER A. BROWN. 

14 Subscribed and sworn to before me this Second 

day of November, A. D., 1926. j 

[notarial seal.] MILLARD S. YEATMAijs 1 , 

Notary Public\ D. C. 

Motion to Strike Answer and Cross-bill. 

Filed November 9, 1926. 
####### 

Now comes the plaintiff, Harry S. Elkins, by his at¬ 
torneys, Bruce L. Casteel and Thomas 0. King and moves 
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the Court to strike the answer and cross bill of defendant, 
Emma F. Carroll, for the reasons as follows: 

1. The said alleged answer and cross bill does not deny 
any material facts alleged in the bill of complaint. 

2. The said alleged answer and cross bill does not raise 
or create an issue of fact to be determined bv this Honor- 
able Court. 

3. That the said alleged answer and cross bill admits all 
material allegations of the bill of complaint. 

4. That it is apparent on the face of the record that the 

said alleged answer and cross bill is filed for the purpose 

of delav onlv. 

* • 

5. And for other reasons to be urged upon the hearing of 
this motion. 

BRUCE L. CASTEEL, 

! THOMAS 0. KING, 

Attorneys for Plaintiff. 

15 Notice to Howard Boyd, Esquire, 

Attorney for Defendant Emma F. Carroll: 

Take notice that the aforegoing motion will be calendared 
for hearing on Friday, November 19, 1926, at ten o’clock 
A. M., or as soon thereafter as counsel mav be heard. 

BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for Plaintiff. 

Memorandum of Justice Bailey. 

Filed December 11, 1926. 

* #: * * # • • 

The motion to strike the answer of the defendant is sus¬ 
tained. 

! BAILEY, J. 

Order. 

Filed December 14, 1926. 

*•••••• 


This cause coming on to be heard upon motion of the 
plaintiff to strike answer of the defendant, Emma F. Car- 
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roll, and having been considered by the Court,; it is this 
fourteenth day of December, A. D., 1926, 

Ordered, That plaintiff’s motion to strike the ^.nswer of 
the defendant, Emma F. Carroll, be and the same is hereby 
granted with leave to the said defendant to plead 

16 over within five days. 

JENNINGS BAILEY, 

Justice. 

| 

i 

Amended Answer and Cross Bill. 

Filed December 20, 1926. 

I 

# * * * * • i • 

I 

With leave of Court first, had and obtained, for inswer to 
the bill herein filed, defendant Emma F. Carroll, |ays: 

1, 2 and 3. That she admits the truth of the allegations of 
paragraphs one, two and three. I 

4. It is admitted that there purports to be a judgment in 
Law cause 57,964 in the Supreme Court of the District of 
Columbia, entered on the 23rd day of June 191 ^ against 
Emma S. Carroll, (not Emma F. Carroll), but this defend¬ 
ant savs that the same was and is null and void and of no 
effect in so far as this defendant is concerned, and nothing 
now is or ever has been due or owing under saict alleged 
judgment for reasons hereinafter shown. This defendant 
admits that nothing has been paid on account of said al¬ 
leged judgment on her behalf and she denies that tlpere now 
is or ever has been anything due from or owing bV her on 
account of said alleged judgment or the alleged rn^te upon 
which it is based. 

5. It is admitted that on said alleged judgment there was 
issued on September 29th, 1926, what purports to lie a fieri 
facias which was 4 ‘returned” on the same day j “Nulla 
bona,” at the written direction of counsel of recjord for 

plaintiff, but this defendant says that the whole pro- 

17 ceeding including said alleged judgment, fieri facias 
and return, were and are null and void and of no 

effect for reasons hereinafter shown. | 

6 and 7. The truth of the allegations of paragraphs six 
and seven of the bill are admitted. I 
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8. This defendant denies that plaintiff has any right what¬ 
ever against dither her or the other defendants, either at 
law or in equity, and the bill fails to show any right what¬ 
ever in plaintiff to file or maintain this or any other suit or 
action against this defendant by reason of said alleged judg¬ 
ment or any action or proceedings based thereon, because 
they and each of them are null, void and of no effect, and 
that as to the other defendants the absence of right in the 
plaintiff is further apparent on the face of the bill, in that 
the alleged judgment purports to be against Emma S. Car- 
roll, while this, defendant is Emma F. Carroll, and she has 
never been so known nor has she ever traded or done busi¬ 
ness bv that name or signed that name as her signature on 
the alleged note on which said alleged judgment is based, 
or on any other paper or document whatever. 

Cross-bill. 

For further answer and cross bill, this defendant, Emma 
F. Carroll, respectfully shows: 

9. That her name is Emma F. Carroll, not Emma S. Car- 
roll, and that she has never been known as or by the name 
of Emma S. Carroll, nor has she ever given or signed Emma 
S. Carroll as or for her name or signature. 

10. That said suit, Law Xo. 57964, was against Emma S. 
Carroll, not Emma F. Carroll, but in fact and in law 

18 was no suit at all against this defendant, and said 
alleged judgment, fieri facias, return and all other 
proceedings and actions therein and thereon were and are 
each and all null, void and of no effect, as neither this de¬ 
fendant nor any other person was named or described as a 
defendant in the body of the alleged declaration. The 
name “Emma S. Carroll,’’ appeared in the caption, but 
that is no part of the declaration. The alleged declaration 
purported to be on a promissory note of Emma F. Carroll, 
not Emma S. Carroll, and there was no allegation in the 
pleadings that Emma S. Carroll and Emma F. Carroll were 
one and the same person, nor was there any evidence or 
proof in said cause to that effect, and said alleged judg¬ 
ment was entered as bv default. 

11. A copy of a note was set forth on the same paper on 
which said alleged declaration was written but was in no 
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manner made a part of the declaration by reference or 
otherwise, and said copy purported to be a note of Emma 
F. Carroll, not Emma S. Carroll, and such note Icould not 
support the declaration against Emma S. Carrollj, but con¬ 
stituted a fatal variance therefrom. The declaration at no 
place alleged that said note was the note of Emirja S. Car- 
roll or that Emma S. Carroll and Emma F. Caijroll were 
the same person. | 

12. The name, Emma F. Carroll, set forth as Aforesaid, 
described, defined and limited said instrument, and it there¬ 
fore was a matter of essential description and no other 
note could be admitted in support of the alleged declara¬ 
tion, and it could not be admitted because it purported to 
have been made by a person other than the person named 
as defendant in the caption; and the court was without 
jurisdiction to enter a judgment. 

19 13. The alleged note upon which said alleged judg¬ 

ment was entered was not filed in the cause as re¬ 
quired, and without it the court was without jurisdiction to 
enter a judgment. | 

14. The alleged note described as aforesaid in Said Law 
cause No. 57964, Supreme Court of the District of Ctalumbia, 
is and always has been a nullitv and without legal effect in 
so far as this defendant is concerned because she now is and 
at the time said alleged note was made was a jmarried 
woman, the wife of S. S. Carroll, and said alleged note was 
signed by her as a matter of accommodation anq for no 
other purpose, and she was not in any manner inteilested in 
said alleged note nor the purpose for which it was jnade or 
given or the property upon which it is alleged to have been 
secured, and it did not in anv way relate to any 
belonging to her or in which she was interested, or 
tract by her, and she neither received nor was promijsed any 
consideration, remuneration or benefit whatsoever f^r sign¬ 
ing said alleged note, and it did not relate to her dole and 
separate property, and therefore said alleged note was and 
is null and void and of no effect as to her under Sectibn 1155 
of the Code of laws, District of Columbia, then in force. 
Said alleged note being void and of no legal force ojr effect 
as to this defendant, because it was made for accommoda¬ 
tion by a married woman and constituted an atteknpt to 
make a contract beyond the powers of a married ^oman, 


property 
to a con- 
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the court had no jurisdiction in said alleged suit at law Xo. 
57964 in the Supreme Court of the District of Columbia on 
or concerning, said alleged note and the alleged judgment 
entered in said cause on the 23rd day of June, 1915 was and 
is a nullity and void, and without legal efficacy wliat- 

20 ever, and the alleged fieri facias issued and the al¬ 
leged return thereof are likewise void and of no force 

or effect. Even plaintiff, until procuring the issuance of 
said alleged fieri facias on September 29th, 1926, never 
treated said alleged judgment as being valid or enforcible 
nor did he make any attempt to collect or enforce same, 
and aside from said alleged fieri facias and this suit, no 
attachment, fieri facias, scire facias, garnishment or any 
other writ, process, suit, creditor’s bill or action whatever 
has been issued, sued out, taken or attempted on or con¬ 
cerning said alleged judgment, but the same has always 
been treated as though void and of no effect, and said al¬ 
leged judgment, fieri facias and return thereto are in fact 
and in law void and of no force or effect for the reasons 
stated, and this suit is groundless. 

Wherefore, i the premises considered, this defendant, 
Emma F. Carroll, respectfully prays: 

1. That the bill of complaint herein filed be dismissed. 

2. That plaintiff Harry S. Elkins be restrained and en¬ 
joined both pendente lite and permanently from enforcing 
or attempting to enforce against this defendant, said al¬ 
leged judgment numbered 57964 in the Supreme Court of 
the District of Columbia, wherein Harry S. Elkins appears 
in the caption to be plaintiff and Emma S. Carroll de¬ 
fendant. 

3. That the court decree that said alleged judgment, fieri 
facias and return are null, void and of no effect in so far as 
this defendant is concerned. 

4. That said alleged note upon which said alleged judg¬ 

ment purports to be based be decreed to be null, void 

21 and of no effect, and that it be cancelled in so far as 
this defendant is concerned. 

5. That the defendant be given such other and further 
relief as the case in its nature requires. 

EMMA F. CARROLL. 
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District of Columbia, To wit: 

Emma F. Carroll being first duly sworn does on oath de- 
pose and say that she is the person named as defendant in 
the above-entitled cause; that the matters apd things 
therein stated are true, those things stated upon informa¬ 
tion and belief she believes to be true. 

EMMA F. CARROLL. 

Subscribed and sworn to before me this 18th day of De¬ 
cember, 1926. 

[notarial seal.] RUTH D. De ATLlpY, 

Notary Public, D. C. 

HOWARD BOYD, ! 

1100 Investment Building, 

Attorney for Emma F. Carroll. 

22 Motion to Strike Amended Answer and Cross-bill. 

Filed December 29, 1926. 

# # * # * # J * 

Now comes the plaintiff, Harry S. Elkins, by his at¬ 
torneys, Bruce L. Casteel and Thomas 0. King, and moves 
the Court to strike the amended answer and cross bill of 
defendant, Emma F. Carroll, for the reasons as follows: 

1. The said alleged answer and cross bill does not deny 
any material facts alleged in the bill of complaint. 

2. The said alleged answer and cross bill does not raise 
or create an issue of fact to be determined by thii Honor¬ 
able Court. 

3. That the said alleged answer and cross bill admits all 
material allegations of the bill of complaint. 

4. That it is apparent on the face of the record that the 
said alleged answer and cross bill is filed for the purpose 
of delay only. 

5. And for other reasons to be urged upon at the hearing 
of this motion. 

BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for Plaintiff. 
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Notice to Howard Boyd, Esquire, 

Attorney for Defendant Emma F. Carroll: 

Take notice that the aforegoing motion will be calendared 
for hearing on Friday, January 7, 1926, at ten o’clock, 
A. M., or as soon thereafter as counsel mav be heard. 

BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for Plaintiff. 

23 Order. 

Filed January 10, 1927. 
#**#### 

This cause coming on to be heard upon plaintiff’s motion 
to strike amended answer and cross-bill of defendant, 
Emma F. Carroll, and having been considered by the Court, 
it is this Tenth day of January, A. D. 1927, 

Ordered, That the amended answer and cross-bill of de¬ 
fendant, Emma F. Carroll, be and the same is hereby 
stricken from this cause, and it is further, 

Ordered, That the bill of complaint filed herein be taken 
as confessed as against the said defendant. Emma F. Car- 
roll, for failure to file sufficient answer as provided by the 
rules of this Court. 

i JENNINGS BAILEY, 

Justice. 

Motion to Strike Ansiuer of Wilmer J. Waller and 

Walter A. Brown. 

Filed February 14, 1927. 


Now comes the plaintiff, Harry S. Elkins, by his at¬ 
torneys, Bruce L. Casteel and Thomas 0. King, and moves 
the Court to strike the answer of the defendants, Wilmer 
J. Waller and Walter A. Brown, trustees, filed herein, for 
reasons as follows: 

1. Said alleged answer does not deny any material facts 
alleged in the bill of complaint. 
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2. Said alleged answer does not raise or create an issue 
of fact to be determined bv this Honorably Court. 

24 3. Said alleged answer does not set forth facts 
which if true would constitute a defense to the plain¬ 
tiff’s bill of complaint. 

BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for Plaintiff. 

Notice to Sheehy & Sheeliy, Esquires, 

Attorneys for defendants Wilmer J. Waller |& Walter 
A. Brown : 

Take notice that the aforegoing motion will be calendared 
for hearing on Friday, February 18, 1927, at ten o’clock 
A. M. or as soon thereafter as counsel mav be heard. 

BRUCE L. CASTEEL, 
THOMAS 0. KING, 

Attorneys for Plaintiff. 

Memorandum of Justice Bailey. 

Filed March 12,1927. 

******* 

The answer of the defendants Waller and Brown, trus- 
tees, does not allege that the use of the proceeds of the ten 
thousand dollar loan to Sarah Ilopfenmaier set forth in the 
answer was a part of the consideration of the conveyance 
to the defendant Emma F. Carroll of the property described 
in the bill, nor does it state in detail the uses or the amounts 
for which the proceeds of the loan were put. 

The said answer does not allege that any furthelr search 
was made of the records than a mere examination of the 
title company of the judgment index and d|ocket in 

25 order to determine whether Emma F. Carroll and 
Emma S. Carroll were the same person. Tjliis is a 

case in which the Christian name was correctly given and 
not a case in which the Christian name was a mere initial. 

I think the motion to strike the answer should ! be sus¬ 


tained. 


JENNINGS BAILEY,* 

Justice. 
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Order. 

Filed March 30,1927. 

#*#***• 

This cause coming on to be heard upon the plaintiff’s 
motion to strike the answer of the defendants, Wilmer J. 
Waller and Walter A. Brown, and having been considered 
by the Court, it is this 30th day of March, A. B. 1927; 

Ordered, That plaintiff’s motion to strike the answer of 
the defendants, Wilmer J. Waller and Walter A. Brown, be 
and the same is hereby granted with leave to the said de- 
fendants to amend within ten days. 

JENNINGS BAILEY, 

Justice. 

0. K. as to form. 

SHEEHY & SHEEHY, 

Attys. for Defts. Waller & Brou n. 

26 Amended Answer of Wilmer J. Waller and 

Walter A. Broivn. 

Filed May 17, 1927. 


Bv leave of Court first had and obtained, these defend- 
ants amend their answer heretofore filed herein so that the 
same shall read as follows: 

1. For answer to paragraph one of said bill of complaint 
these defendants sav that thev have no knowledge or in- 
formation as to the citizenship and residence of the plain¬ 
tiff and, therefore, can neither admit nor deny the allega¬ 
tions in regard thereto. 

2. Thev admit the allegations of paragraph two of said 
bill. 

3. They admit the allegations of paragraph three of said 
bill, but state that Wilmer J. Waller is a resident of Alex¬ 
andria City, Virginia. 

4. For answer to paragraph four of said bill, these de¬ 
fendants say, on information and belief, that they admit 
that the plaintiff did obtain a judgment on the sum of 
$800.00, with interest and costs on the 23rd day of June 
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1915, against one Emma S. Carroll, in cause At Law No. 
57,964, and they further admit that they are now informed 
that said Emma 8. Carroll is the same person as Emma F. 
Carroll who is named as a defendant to this hill, but they 
deny that at the time of the execution and delivery of the 
deed of trust mentioned in paragraph seven of s?)iid bill, in 
which they are named as trustees, they had any knowledge 
or information, actual or constructive, that Emn}a F. Car- 
roll, the grantor in said deed of trust to them, wa4 the same 
person as Emma S. Carroll against whom said judg- 

27 ment was rendered. They have no knowledge or in¬ 
formation as to whether or not the said Emma S. 

Carroll or Emma F. Carroll or any other persop for her 
has made any payment on account of said judgijnent and, 
therefore, they can neither admit nor deny the allegations 
in regard thereto and they demand strict proof that said 
judgment is still in full force and effect and an existing 
debt. 

5. Answering paragraph five, of said bill, they admit that 
a writ of fieri facias was issued on said judgment on the 
29th day of September, 1926, and that said writ has been 
returned by the United States Marshal 4 ‘Nulla Bona”; they 
further say, on information and belief, that the Return of 
“Nulla Bona” so made on said writ was made by direction 
of the attorney for the plaintiff and on the same day that 
said writ was issued and they are advised and so allege and 
aver that said writ was without anv validity in law. 

6. They admit the allegations of paragraph si^, of said 
bill, but they allege further that the interest and estate of 
the said Emma F. Carroll, the defendant, in the said land 
and premises in said paragraph mentioned is limbed to an 
equity of redemption. 

7. Thev admit the allegations of paragraph seven, of said 
bill. 

8. Answering paragraph eight of said bill, thes^ defend¬ 
ants say that they are advised that the matters therein set 
forth are matters of law which it is not necessary tor them 
to make answer to. 

9. Further answering said bill of complaint tjiese de¬ 
fendants say, upon information and belief, that the defend¬ 
ant Emma F. Carroll traded or exchange^ certain 

28 lands and premises in Virginia together with a cer¬ 
tain amount of cash for the lands and premises men- 
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tioned and described in the bill of complaint; that the lands 
and premises described in said bill were then owned by one 
W. Harmon Pendleton who, together with his wife, by their 
certain deed bearing date on the 13tli day of September, 
192b and recorded among the Land Records of the District 
of Columbia on the 16th day of September 1926, conveyed 
the same to the defendant Emma F. Carroll. That at the 
time of said conveyance the lands and premises described 
in the bill were subject to a certain deed of trust from 
Isaac B. Dodson and wife to William L. King and Benjamin 
Carow, dated March 19, 1920 and recorded March 22, 1920, 
in Liber Xo. 4314 at folio 290, one of the Land Records of 
said District, and which said deed of trust secured the pay¬ 
ment of deferred purchase money for said land and premises 
in the principal sum of $5,300.00 represented by a promis- 
sorv note payable to the order of one Leonard H. Dver 
bearing interest at the rate of six per centum per annum, 
and also to a certain other deed of trust from Mary H. 
Walker to the defendants IL G. Biscoe and W. H. Ritchie, 
bearing date on the 30th day of September 1922 and re¬ 
corded on the ^Oth day of November, 1922, in Liber No. 4851 
at folio 141, another of said Land Records, and which said 
deed of trust secured the payment of deferred purchase 
money for said land and premises in the sum of $10,250.00 
represented by a promissory note payable to the order of 
Martina M. Maher, Trustee for Frances M. Maher, bearing 
interest at the rate of six per centum per annum, and pay¬ 
able in monthly instalments of $100 each month beginning 
on the 30th day of October, 1922, which instalments when 
paid were to be applied to the payment of the inter- 
29 est on the amount of the principal then remaining 
unpaid and the remainder thereof credited on ac¬ 
count of the principal. That in order to effectuate the ex¬ 
change of the aforesaid properties the said defendant 
Emma F. Carroll borrowed from one Sarah Hopfenmaier 
the sum of $10,000.00 and simultaneously with the delivery 
to her of the aforesaid deed of conveyance from said 
Pendleton and wife, she, the said Emma F. Carroll, de¬ 
livered the deed of trust mentioned in paragraph seven of 
said bill whereby she conveyed the said land and premises 
to these defendants in trust to secure the repayment of the 
money so borrowed by her from the said Sarah Hopfen- 
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maier and said deed of trust was duly recorded on the same 
dav and at the same time as said deed of conveyance. That 
these defendants are further informed and believe and on 
such information and belief allege and aver that the money 
borrowed from the said sarali Hopfenmaier, as aforesaid, 
was used and expended in the acquirement of thet land and 
premises described in the bill by the said Emma jF. Carroll 
and in the following manner, that is to say: In paying the 
difference in the equities of the properties exchanged, 
$1100.00: in paying off the deferred purchase money trust 
represented by the promissory note payable to the order of 
Leonard II. Dyer, as aforesaid, $5692.50; in clearing the 
title to the Virginia property aforesaid, $1425.06; in pay¬ 
ment of bonus and curtailment on account of the second 
deferred purchase money trust represented by the promis¬ 
sory note payable to the order of Martina M. Maher, Trus¬ 
tee for Frances M. Maher, as aforesaid, $1200.0(1; in pay¬ 
ment of fees for conveyancing, recordingj notarial 
30 services and tax certificate, $45.00; in pajyment of 
title company charges for examination of title and 
settlement, $53.00; in payment of commissions on exchange 
and loan, $425.00. That the aforesaid loan was made by 
the said Sarah Hopfenmaier upon the express understand¬ 
ing and condition that there should be no prior lien or en¬ 
cumbrances on said property; that the aforesaid payments 
so made from the proceeds of said loan were made for the 
use and benefit and at the instance and request of the said 
Emma F. Carroll and unless the aforesaid encumbrances 
had been paid the aforesaid loan would not have been made. 
That these defendants are advised that by reasoln of the 
purposes for which the proceeds of the aforesaid loan so 
made by the said Sarah Hopfenmaier were used, as afore¬ 
said, the said deed of trust to secure the said Sarah Hop¬ 
fenmaier became and was the equivalent in law of a pur¬ 
chase money trust and therefore entitled to priority over 
the judgment held by the plaintiff against the said Emma S. 
or Emma F. Carroll, or the said Sarah Hopfenmaier is en¬ 
titled to be subrogated to all the rights, remedies and se¬ 
curities of the aforesaid holders of the deeds of trust for 
deferred purchase money hereinbefore set forth and exist¬ 
ing before the acquirement by the said Emma F. Carroll of 
any right, title, interest or estate in and to the l^xnd and 
premises described in said bill of complaint. 



24 


EMMA F. CARROLL VS. HARRY S. ELKIN'S. 


10. Further answering said bill these defendants sav that 
prior to the delivery to them of the deed of trust aforesaid 
bv the said defendant Plmma F. Carroll and prior to the 
loan or advancement of anv monev to her bv the said Sarah 
Hopfepmaier, as aforesaid, an examination of title 

31 and search of the records for judgments against the 
said Emma F. Carroll was caused to be made in the 

interest of the said Sarah Ilopfenmaier by one of the title 
companies of this District and said title company reported 
no judgment against the said Emma F. Carroll. That the 
Clerk of this Court is required by law to keep and maintain 
in his office a docket to be known as the “Judgment 
Docket/’ in which shall be entered the titling of every cause 
and proceeding in which any judgment or decree may be 
entered with a minute of the dates and amounts thereof 
and said judgments and decrees are required to lx? indexed 
in the names of all the principals and sureties bound 
thereby. That an examination of said judgment index and 
docket disclosed no judgment against Emma F. Carroll but 
did disclose a judgment against one Emma S. Carroll and 
reference to the docket of the proceedings in which said 
judgment was entered further disclosed that the action was 
brought and judgment entered against one Emma S. Car- 
roll. That these defendants are further informed and so 
allege that said title company in its investigation procured 
and obtained from the husband of the said Emma F. Carroll 
an affidavit in which he did depose and say that there were 
no judgments against the said Emma F. Carroll. That the 
said Sarah Hopfenmaior acted in entire good faith in the 
premises and before making the loan aforesaid used and 
observed all the usual and ordinary precautions for her 
protection which a reasonably prudent person would have 
used and followed the customary course of procedure used 
in this District: in the making of loans on real estate. That 
it became and was the duty of the plaintiff, if his cause of 
action was against the defendant Emma F. Carroll 

32 to see that his action was brought and the judgment 
thereon duly entered and indexed against the said 

Emma F. Carroll by her proper name; that by the neglect 
of his duty in the premises by the plaintiff and by his fail¬ 
ure and neglect to see that his action was brought and his 
said judgment entered and indexed against the said Emma 
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F. Carroll by her proper name he caused the said Sarah 
Ilopfenmaier to be misled and caused her to alteij her posi¬ 
tion to her detriment if his said judgment lien i^ now en¬ 
titled to be preferred to the lien of the said Sara! Hopfen- 
maier’s trust; that these defendants are advised that by 
reason of the neglect of his duty in the premises, by the 
plaintiff, the lien of the deed of trust to secure the said 
Sarah Hopfenmaier is in all equity and good conscience 
entitled to preference over the lien of the judgment of the 
plaintiff so far as the real estate described in said bill of 
complaint is concerned. 

Wherefore, having fully answered, these defendants pray 

that thev mav be hence dismissed with their costs in this 

* 

behalf sustained. 

WILMER J. WALLER, 

T\rustee. 

WALTER A. BROWN, 

Trustee. 

SHE EH Y & SHEEHY, 

Attorneys for Trustees Named Above, 

Columbian Build in y. 

District of Columbia, To wit: 

We, Wilmer J. Waller and Walter A. Brown, do solemnly 
swear that we have read the foregoing answer by us sub¬ 
scribed and know the contents thereof and that the 
33 facts therein stated on our own knowledge hre true 
and those stated upon information and belief we 
verily believe to be true. 

WILMER J. WALIlER. 

WALTER A. BROWN. 

i 

Subscribed and sworn to before me a Notary Pjublic in 
and for the District of Columbia on this 16th day of May, 
1927. ‘ 

[notarial seal.] MILLARD S. YEATMAN, | 

Notary Public in and for tiik 

District of Columbia. 


No objection to filing answer at this time. 

CASTEEL & KING, 
By B. L. CASTEEL. 


5/17/27. 
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Opposition to Decree pro Confesso and Motion to Vacate 
Order pro Confesso and to Dismiss Bill. 

Filed May 20, 1927. 


Now comes the defendant, Emma F. Carroll, and opposes 
plaintiff’s motion for a Decree Pro confesso, and moves the 
Court to vacate the Order Pro confesso heretofore made, 
and to dismiss the bill for the reasons: 

1. That the bill on its face shows no ground for equitable 
relief. 

2. The bill does not allege that plaintiff has exhausted his 
legal remedies. 

3. The bill does not allege that defendant Carroll has no 

property subject to execution at law. 

34 4. The bill affirmativelv alleges that she “is the 

owner or holder of the legal title of record to” the 
property sought to be sold in this proceeding. 

5. There is ho proof in the record that there is a judg¬ 
ment in plaintiff’s favor against defendant Carroll, or that 
an execution or fi. fa. has been issued and returned un¬ 
satisfied, or “nulla bona.” 

6. The record alleges the issuance of a fi. fa., but shows 
a premature return, at the direction of plaintiff, which is in¬ 
sufficient to give a Court of Equity jurisdiction. 

7. The bill alleges, without proof, that plaintiff obtained 
a judgment “in cause numbered Law 57,965, and being en¬ 
titled Harry S. Elkins, plaintiff, vs. E. M. Pettit, S. S. Car- 
roll and Emma S. Carroll,” but the bill fails to make said 

R. M. Pettit or S. S. Carroll parties hereto, as required by 
law. 

8. Said bill does not allege that plaintiff has exhausted 
her legal remedv against said Pettit and S. S. Carroll, but 
specifically alleges that the fi. fa. issued directed “the 
United States Marshal to seize sufficient property of the 
defendant, Emma F. Carroll, to satisfy plaintiff’s judg¬ 
ment,” thereby excluding the other defendants from the 
operation of such alleged fi. fa. 

9. The bill alleges that the judgment was against Emma 

S. Carroll, but that the alleged fi. fa. directed the marshal to 
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seize the property of Emma F. Carroll without showing, or 
alleging that Emma S. Carroll and Emma F. Carroll meant 
the same person. | 

10. There is no allegation that defendants ini said law 
suit, Petit and S. S. Carroll, had not property sub- 
35 ject to execution at law. 

11. Defendant seeks now to depart jrom the 
prayers and original theory of his bill in that Ije prayed 
“that the said piece or parcel of real estate he spld” as a 
whole, while he now seeks to have the Court decree “that 
the said equitable interest of the said defendant ill the said 
piece or parcel of real estate be sold,” though novjhere is it 
alleged or shown that defendant has an equitable interest 
or ichat “the said equitable interest” is of which sale is 
sought. 

12. There is no allegation or proof that defendants’ “said 
equitable interest” has any value, and before a decree of 
sale will be made it must appear affirmatively that there is 
something of value to sell. 

HOWARD BOYD, 
Attorney for Emma F. Carroll. 

Messrs. Casted and King: 

Please take notice that the foregoing Opposition and 
Motion will be filed and calendared for hearing on the next 
motion dav. | 

HOWARD BOYIf), 
Attorney for Emma F. Carroll. 


36 Final Decree. I 

Filed May 28, 1927. j 

###*## !• 

Upon application of the plaintiff and it appearing to the 
satisfaction of the Court that on the tenth day of January, 
A. D. 1927, this Court ordered that the bill of complaint 
filed herein against the defendant, Emma F. Carroll, be 
taken as confessed, it is by the Court this 28th day of May, 
A. D. 1927, 

Ordered, adjudged and decreed. That plaintiff’s liqn upon 
the equitable interest of the defendant, Emma F. Carroll 


2S 
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in the piece or parcel of real estate situate, lying and being 
in the District of Columbia and described as follows: 


“Part of Lot four (4) in Square Two Hundred and forty- 
three (243), described as follows: Beginning for the same 
at the Northwesterly corner of Lot three (3) in said Square, 
the same being Two hundred and twenty-five (225) feet 
from the Southwest corner of said Square, and run¬ 
ning thence Northerlv along Vermont Avenue thirtv-two 
feet (32); thence at right angles to said avenue in an East¬ 
erly direction Seventv-six and fiftv-eight one hundredths 
(76.58) feet to a lot owned by Truxell: thence Southwest¬ 
erly on the West line of TruxelFs lot, and along the West 
line of Hamilton’s lot to the Line of Lot three (3): thence 
on the North line of the West half of Lot three (3) in a 
Westerly direction Eightv-three (83) feet ten (10) inches 
to the beginning.” 


for the sum of Eight hundred ($800.00) dollars with interest 
thereon from the twentv-fourth dav of December, A. D. 
1913, and the costs of these proceedings be established. 

And it is further ordered, adjudged and decreed, That 
the said equitable interest of the said defendant in the said 
piece or parcel of real estate be sold and as much of the 
proceeds thereof as are necessary be applied to the 
37 satisfaction of the said liens as aforesaid, and it is 
further ordered, adjudged and decreed, That Bruce 
L. Casteel and Howard Boyd be and they are hereby ap¬ 
pointed trustees to make said sale, provided they first fur¬ 
nish an undertaking with good and sufficient suretv in the 
maximum penalty of Five thousand Dollars, and that the 
advertisement of said sale be made in the Washington Star 
Newspaper once each week for a period of — weeks before 
the day upon which such sale be made. 

And it is further ordered. That provisions of Equity 
Rule number sixtv-oiglit (68) shall be fullv complied with. 

JENNINGS BAILEY, 

Justice. 


From the foregoing decree the defendants pray an ap¬ 
peal to the Court of Appeals of the District of Columbia; 
and the bond for costs on appeal is fixed at one hundred 
dollars. JENNINGS BAILEY, 

Justice. 
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Order Denying Motion. 
Filed June 14, 1927. 


This cause coming on for further hearing, and it appear¬ 
ing to the Court that the motion herein filed by the defend¬ 
ant, Emma S. Carroll to vacate the order pro confesso here¬ 
tofore made, and to dismiss the bill, was heard apd denied 
by the Court on the 20th day of May, 1927 but no 
38 order was signed, it is, now for then, this day of 
June, 1927, adjudged and ordered that saicl motion 
be and the same hereby is denied. J 

By the Court. | 

JENNINGS BAILEY, 

Justice. 

Memoranda. 

June 15, 1927.—Order fixing amount of supersedeas 
undertaking on appeal at $1,600.00 filed. 

June 20, 1927.—Undertaking on appeal, $1,60(}.00, ap¬ 
proved and filed. 

Assignments of Error on Appeal. 

Filed August 26, 1927. 


1. The court erred in ordering, by its decree, the! sale of 
real property owned by defendant in satisfaction of an 
alleged judgment against her, because the bill shows on its 
face, and the court so ruled, that plaintiff had a plajn, ade¬ 
quate and complete remedy at law, by means of a fieri 
facias, as defendant was the owner and holder of tl^e legal 
title to said property, and there were no encumbrances or 
liens having priority over said alleged judgment. 

2. The court erred in ordering, by its decree, the sale of 
real property belonging to defendant in satisfactiorj of an 

alleged judgment against her, because the record 
39 shows that defendant was the owner and holqer of 
the legal title to said property, and there w^re no 
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encumbrances, or liens, having priority over said alleged 
judgment, and that plaintiff had a fieri facias issued, and 
he directed in writing that said writ he returned nulla bona 
and without being levied on said property. 

3. The court erred in ordering, by its decree, the sale of 
real property belonging to the defendant in satisfaction of 
an alleged judgment against her, because the bill does not 
show that plaintiff had exhausted available remedies at 
law, as there is no allegation that this, or the other judg¬ 
ment debtors had no property subject to execution at law, 
or that a fieriifacias had been issued and returned as to the 
other judgment debtors. 

4. The court erred in holding that the alleged judgment 

given against defendant in 191b could not be collaterallv 

attacked in this proceeding, by showing that defendant had 

become a party to the note on which the judgment was 

based solelv as suretv and for the accommodation of an- 
* • 

other person, and that she was a married woman at that 
time, which, under the law, rendered said note and judg¬ 
ment void. 

5. The court erred in ordering, bv its decree. 4 ‘that the 
said equitable interest of said defendant in said piece or 
parcel of real estate be sold/’ because “the said equitable 
interest” so ordered sold, is not described, defined or re¬ 
ferred to anywhere in the record, and, therefore, the decree 
is void for uncertainty, as there is no way of knowing what 
is to be sold, and further the decree is void as it attempts 
to give relief which is neither sought nor praved for bv the 

bill. 

40 6. The court erred in striking out the answer and 

cross bill, and the amended answer and cross bill, 
filed by this defendant and making an order pro confesso 
against her. 

7. The court erred in denying defendant’s motion to 
vacate the order pro confesso and to dismiss the bill. 

8. The court erred in overruling defendant’s written ob¬ 
jection filed in the cause, and making a decree pro confesso, 
without a trial, evidence or certified copies of the records 
in the law cause, upon which this suit purports to be based, 
being filed in the cause. 

HOWARD BOYD, 
Attorney for Emma F. Carroll. 
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Designation for Record on Appeal. 
Filed September 1, 1927. 


The Clerk will please transcribe the following for record 
on appeal in the above cause: 

September 29, 1926, Original Bill of Complaint! 

October 30,1926, Answer and Cross Bill of EmnLa F. Car- 
roll. 

November 2,1926, Answer of William J. Waller and Wal¬ 
ter A. Brown. 

November 9,1926, Motion to strike out Answer ^nd Cross 
Bill of Carroll. 

December 11, 1926, Memo, of Judge Bailey sustaining 
Motion to Strike. j 

December 14,1926, Order Striking Out Answer ajnd Cross 
Bill of Carroll. ' j 

41 December 20, 1926, Amended Answer and Cross 
Bill filed by Carroll. 

December 29, 1926, Motion to Strike Amended! Answer 
and Cross Bill of Carroll. I 

January 10, 1927, Order Striking Out Amended Answer 
and Cross Bill of Carroll. 

February 14, 1927, Motion to Strike Out Answer of Wil¬ 
liam J. Waller and Walter A. Brown. 

March 12,1927, Memo, of Judge Bailey sustaining Motion 
to Strike. T 

March 30, 1927, Order Striking Out Answer ofj Waller 
and Brown. 

May 17, 1927, Amended Answer filed by Waljler and 
Brown. I 

May 20, 1927, Opposition to Decree pro confesso and 
Motion to Vacate Order pro confesso and to Dismis's Origi¬ 
nal Bill of Complaint filed by Carroll. ! 

May 28, 1927, Final Decree. j 

June 14, 1927, Order nunc pro tunc denying Motion to 
Vacate Order pro confesso and to Dismiss Bill. j 

June 15, 1927, Memo, of Amount of Undertaking.! 

June 20,1927, Memo, of Approval of Undertaking!on Ap¬ 
peal. I 
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August 26, 1927, Assignment of error on Appeal. 

This designation. 

HOWARD BOYD, 

, Attorney for Emma F. Carroll. 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hercbv certify the fore^oinix 
pages numbered from 1 to 41, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 46142 in Equity, wherein Harry 
S. Elkins is Plaintiff and Emma F. Carroll, alias Emma S. 
Carroll et al. are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of November, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4692. Emma F. Carroll, appellant, vs. Harry S. Elkins. 
Court of Appeals, District of Columbia. Filed Jan. 5,1928. 
Henry W. Hodges, clerk. 
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